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'HWHUPLQLQJ WKDW WKHUH H[LVWV D YDOLG UHDVRQ IRU WKH JRYHUQPHQW¶V

GHOD\ GRHV QRW SUHYHQW D ILQGLQJ WKDW D GHIHQGDQW¶V ULJKW WR D VSHHG\ WULDO
KDV EHHQ YLRODWHG� 6HH *ULPPRQG� ��� )��G DW ��� Q��� $ VSHHG\ WULDO
DQDO\VLV UHTXLUHV D EDODQFLQJ RI DOO IRXU RI %DUNHU¶V IDFWRUV� 6HH %DUNHU�
��� 8�6� DW ��� �H[SODLQLQJ WKDW DOO IRXU IDFWRUV ³PXVW EH FRQVLGHUHG
WRJHWKHU´��
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$OWKRXJK WKH GLVWULFW FRXUW IRXQG WKDW 6FKUHDQH ZDV ³LQIRUPHG´ RI

WKH FKDUJHV DJDLQVW KLP ZKHQ WKH ILUVW GHWDLQHU ZDV ORGJHG� WKHUH DSSHDUV
WR EH QRWKLQJ LQ WKH UHFRUG WKDW VXSSRUWV WKLV IDFWXDO ILQGLQJ� $Q
HYLGHQWLDU\ KHDULQJ ZDV QRW KHOG RQ WKH LVVXH DQG WKH GHIHQGDQW
VSHFLILFDOO\ FKDOOHQJHV WKLV ILQGLQJ RQ DSSHDO� :H QHHG QRW GHWHUPLQH
ZKHWKHU WKLV ILQGLQJ ZDV FOHDUO\ HUURQHRXV� KRZHYHU� EHFDXVH ZH DVVXPH
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IRU SXUSRVHV RI WKLV FODLP WKDW 6FKUHDQH LV FRUUHFW WKDW KH GLG QRW KDYH
DFWXDO QRWLFH RI WKLV ILUVW GHWDLQHU�

�
1HJOLJHQFH RQ WKH SDUW RI WKH JRYHUQPHQW� RYHUFURZGHG FRXUWV RU

XQGHUVWDIIHG SURVHFXWRU RIILFHV DUH H[DPSOHV RI ³QHXWUDO´ UHDVRQV IRU
GHOD\ WKDW VKRXOG ZHLJK DJDLQVW WKH JRYHUQPHQW� 6HH %DUNHU� ��� 8�6� DW
���� 6WUXQN� ���8�6� DW ���� ,Q DOO WKUHH H[DPSOHV� IDXOW FDQ EH DWWULEXWHG
WR WKH DFWLRQV RU RPLVVLRQV RI WKH SURVHFXWLQJ JRYHUQPHQW RU RWKHUZLVH WR
D GHILFLHQF\ LQ WKH FULPLQDO V\VWHP LWVHOI� ,Q WKH LQVWDQW FDVH� WKH IDLOXUH
WR SURYLGH QRWLILFDWLRQ WR WKH GHIHQGDQWZDV QRW WKH UHVXOW RI JRYHUQPHQWDO
HUURU RU LQDGHTXDFLHV LQ WKH IHGHUDO FULPLQDO V\VWHP� UDWKHU� WKH HUURU
VWHPPHG IURP WKH 6WDWH¶V DSSDUHQW IDLOXUH WR SURSHUO\ KDQGOH WKH GHWDLQHU�
/LNHZLVH� WKH 6WDWH DSSHDUV WR EH DW IDXOW LQ ZDLWLQJ HLJKW DQG RQH�KDOI
PRQWKV WR QRWLI\ IHGHUDO DXWKRULWLHV RI WKH UHVROXWLRQ RI WKH GHIHQGDQW¶V
FDVH� GHVSLWH DQ H[SHFWDWLRQ WKDW LW ZRXOG GR VR SURPSWO\ DIWHU WKH VWDWH
SURFHHGLQJV ZHUH FRPSOHWHG� 7KXV� EHFDXVH ERWK SDUWLHV DSSHDU WR KDYH
FOHDQ KDQGV ZLWK UHJDUG WR WKH ILUVW DQG VHFRQG UHDVRQV IRU GHOD\� WKH
6WDWH¶V PLVWDNHV ZLOO QRW EH IDFWRUHG DJDLQVW HLWKHU SDUW\�
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ERWK FDVHV� ZH H[SODLQHG WKDW ³6XSUHPH &RXUW &RQIURQWDWLRQ &ODXVH
MXULVSUXGHQFH GRHV QRW SHUPLW WKH LQWURGXFWLRQ RI KHDUVD\ GHFODUDWLRQV
XWWHUHG E\ DFFRPSOLFHV LQ ODZ HQIRUFHPHQW FXVWRG\ WKDW LQFXOSDWH D
GHIHQGDQW� DEVHQW IXUWKHU µSDUWLFXODUL]HG JXDUDQWHHV¶ RI WKH GHFODUDWLRQ¶V
WUXVWZRUWKLQHVV�´ %XOOV� ��� )��G DW ��� �TXRWLQJ 0F&OHVNH\� ��� )��G
DW ����� ,W ZDV WKLV FRXUW¶V YLHZ WKDW ³EHFDXVH RI WKH LQFHQWLYH EURXJKW WR
EHDU XSRQ VXFK DQ DFFRPSOLFH WR VKLIW DQG VSUHDG EODPH WR RWKHU SHUVRQV�
VXFK D FRQIHVVLRQ´ ODFNV ³JXDUDQWHHV RI WUXVWZRUWKLQHVV VXIILFLHQW WR UHEXW
LWV SUHVXPSWLYH XQUHOLDELOLW\�´ 0F&OHVNH\� ��� )��G DW ������� 1HLWKHU
0F&OHVNH\ QRU %XOOV LQYROYHG H[FLWHG XWWHUDQFHV� ZKLFK DUH MXGLFLDOO\
DFFHSWHG WR EH JLYHQ XQGHU FLUFXPVWDQFHV WKDW ³HOLPLQDWH WKH SRVVLELOLW\
RI IDEULFDWLRQ� FRDFKLQJ RU FRQIDEXODWLRQ� � � �´ :ULJKW� ��� 8�6� DW ����
7KH FDVH DW KDQG GRHV QRW LQYROYH D VLWXDWLRQ ZKHUH 'XFNHWW ZDV
LQWHUYLHZHG E\ ODZ HQIRUFHPHQW IRU VRPH SHULRG DQG WKHQ PDGH
VWDWHPHQWV LQFXOSDWLQJ WKH GHIHQGDQW� RU KDG WLPH SRWHQWLDOO\ WR FRQWULYH
D VWRU\ VKLIWLQJ EODPH WR WKH GHIHQGDQW� 7KH ULVNV RI IDEULFDWLRQ DQG
XQUHOLDELOLW\ SUHVHQW LQ 0F&OHVNH\ DQG %XOOV DUH QRW SUHVHQW LQ WKLV FDVH�
$FFRUGLQJO\� ERWK FDVHV DUH LQDSSOLFDEOH WR RXU DQDO\VLV�

��� =�'� �&!�>� = &%'&%+� #$�#� �%� �))�"��&)�E(� (#�#�"�%#
&%)*���#&%+���'� �%'�%#�&%��%��!(�%�;�(��!���!�2��'"&##�'��(
�%� �A)&#�'� *##�!�%)�� !�+�!'��((� � � #$�� �))�"��&)�E(
��!#&)&��#&�%� &%� #$�� )!&"�>�� ������ �������� J��� �	�� ��,�
=�,,�>�


 ��*)C�##E(� (#�#�"�%#� F*��& &�(� �(� �%� �A)&#�'� *##�!�%)��
;$&)$�%�)�((�!&�2�"��%(�#$�#�&#�)�!!&�(�(*  &)&�%#�&%'&)&��� 
!��&�8&�&#2��%'�#!*(#;�!#$&%�((��#$�%�#$��I*'&)&���&%F*&!2�&(��#
�%��%'�����)!&"&%���'� �%'�%#E(�!&+$#�#��)�% !�%#�;&#%�((�(�&(
%�#�:&���#�'�82�#$��&%#!�'*)#&�%�� �$��!(�2�#�(#&"�%2�;$�!�
�&#$�!� #$�� $��!(�2� (#�#�"�%#� G ���(� ;&#$&%� ��  &!"�2� !��#�'
$��!(�2��A)��#&�%�H��!�;$�!��&#�&(�(*���!#�'�82�G��($�;&%+�� 
��!#&)*��!&O�'� +*�!�%#��(� � � #!*(#;�!#$&%�((�H� � &���� �
)�2������ ??�� �	�� J��� ��� =�,��>�� � �$�� �A)&#�'� *##�!�%)�
�A)��#&�%��;$&)$�&(��#����(#�#;��)�%#*!&�(���'��%'�"�2�&%� �)#
$�:��&#(��!&+&%(�&%���#���@#$�)�%#*!2��%+�&($�)�""�%���;��&(
;&#$�*#� F*�(#&�%� ��  &!"�2� !��#�'� $��!(�2� �A)��#&�%�� � ���
������ ��  ��������� J��� �	�� �?��� �J�� %��� =�,,�>� =)&#&%+
$���
������$���������,���%+�������@,�=4�3����,?>>�

�%� �������#�� )�*!#� !�:&�;(� ���� �:&'�%#&�!2� !*�&%+(��
&%)�*'&%+� )�%(#&#*#&�%��� )$����%+�(� #�� �:&'�%#&�!2� !*�&%+(��

�? ������������������������ �����������

*%'�!�#$���8*(��� �'&()!�#&�%�(#�%'�!'�������#�������%�������
!�����/�������J����	��������?��=�,,@>�=(#�#&%+�#$�#�GK�L��
�:&'�%#&�!2� '�)&(&�%(� �!�� !�:&�;�'� *%'�!� �%
�8*(��� �'&()!�#&�%�(#�%'�!'H>����%��8*(��� �'&()!�#&�%�;&���8�
 �*%'� *��%� �� G'� &%&#�� �%'�  &!"� )�%:&)#&�%� #$�#� #$�� )�*!#
8���;�)�""&##�'���)���!��!!�!�� �I*'+"�%#�&%�#$��)�%)�*(&�%
&#�!��)$�'�*��%���;�&+$&%+�� �#$��!���:�%#� �)#�!(�H����
��
����+�� ��������������������$��������	��3����@?����'�@����@?�
=�#$� �&!�>� =&%#�!%��� F*�#�#&�%�"�!C(� �%'� )&#�#&�%� �"&##�'>�
��������������J����	���@��=�,,,>�


%�-��������;��$��'�#$�#���(#�#�"�%#�F*��& &�(��(��%��A)&#�'
*##�!�%)��& �#$!������"�%#(��!��"�#����&!(#��G#$�!��"*(#�8���%
�:�%#� (#�!#�&%+��%�*+$� #��)�*(��%�!:�*(��A)&#�"�%#�H� �@�J
���'��#���J@���	�)�%'��#$��(#�#�"�%#�G"*(#�8��"�'��8� �!�
#$�!�� &(� #&"�� #�� )�%#!&:�� �!�"&(!��!�(�%#�H� �  ��� ��$&!'�� #$�
(#�#�"�%#�G"*(#�8��"�'��;$&���#$����!(�%�&(�*%'�!�#$��(#!�((
� �#$���A)&#�"�%#�)�*(�'�82�#$���:�%#�H�� ������!��*!��(�(�� 
'�#�!"&%&%+�(��%#�%�&#2��GK#L�(#&"�%2�#$�#�#$��'�)��!�%#�(#&��
�����!�'� %�!:�*(� �!� '&(#!�*+$#� �%'� #$�#� #$�!�� ;�(� �
!��(�%�8���8�(&(� �!�)�%#&%*&%+�K#��8�L��"�#&�%��K�2L�*�(�#
;&���� #�%�(*  &)��H�� ����#���J��=&%#�!%���F*�#�#&�%�"�!C(��%'
)&#�#&�%��"&##�'>�� � 
%� #$�� &%(#�%#�)�(����(�	)$!��%��$&"(�� 
�����!(�#��)�%)�'���#$��!�)�!'��"��2�(*���!#(��� &%'&%+�#$�#
�*)C�##E(� (#�#�"�%#�  ���� ;&#$&%� #$�� �A)&#�'� *##�!�%)�
�A)��#&�%�

�%�#$�� &!(#����"�%#���  &)�!�����&%+��8(�!:�'��*)C�##��%'
	)$!��%�� �!+*&%+� &%� #$�� )�!� &""�'&�#��2� � #�!� #$�2� $�'
)�""&##�'���8*!+��!2����)!&"��#��;$&)$�#$��'� �%'�%#�����'�'
+*&�#2� &%� (#�#�� )�*!#�� � ��!#�&%�2�� #$�� 8*!+��!2� &#(�� � "�2
)�%(#&#*#�� �� (#�!#�&%+� �:�%#�� 8*#� �:�%� & � &#� '&'� %�#�� #$�
(*8(�F*�%#�:�!8�����#�!)�#&�%�8�#;��%��*)C�##��%'�	)$!��%�
=�%��;$�!��	)$!��%������!�%#�2�#$!��#�%�'�#��*(��#$��+*%��%
�*)C�##>�F*��& &�(��(���(#�!#�&%+��:�%#���	�)�%'��&""�'&�#��2
*��%� �8(�!:&%+� #$�� ��#!��� )�!���*)C�##� I*"��'� �*#� � � #$�
:�$&)����%'�F*&)C�2����!��)$�'�����&%+��2���&%+�G���$�(��
+*%QH���$��($�!#���%+#$�� �#&"��8�#;��%�#$��8*!+��!2��%'�#$�
(#�#�"�%#���%'R�!�#$���!+*"�%#��%'�#$��:�)��&O�#&�%��'&'�%�#
�  �!'� �*)C�##� �%�*+$� #&"�� #�� )�%#!&:�� �� (#�!2�  �!� #$�



����������� ������������������������ �J

��
(YHQ LI 'XFNHWW KDG D ³PRWLYH´ WR VKLIW UHVSRQVLELOLW\ IRU WKH

EXUJODU\� 'XFNHWW¶V VWDWHPHQW GLG QRW FRQFHUQ WKH EXUJODU\� EXW UDWKHU� WKH
GHIHQGDQW¶V DSSDUHQW WKUHDW WR XVH WKH ILUHDUP DJDLQVW 'XFNHWW� 7KH
VWDWHPHQW¶V IRFXV RQ WKH JXQ LQVWHDG RI WKH EXUJODU\ LV IXUWKHU SURRI WKDW
'XFNHWW ZDV UHDFWLQJ WR D VWDUWOLQJ HYHQW DQG ZDV QRW IDEULFDWLQJ D VWRU\
WR HVFDSH FULPLQDO UHVSRQVLELOLW\�
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$V LQGLFDWHG VXSUD� DOWKRXJK WKH GHIHQGDQW FRPSODLQV WKDW KH ZDV

GHQLHG WKH RSSRUWXQLW\ WR VXEMHFW 'XFNHWW WR ³LQWHQVH FURVV�H[DPLQDWLRQ�´
WKH UHFRUG VKRZV WKDW 'XFNHWW ZDV SURGXFHG E\ WKH JRYHUQPHQW DQGPDGH
DYDLODEOH WR WKH GHIHQVH�
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